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RECENT IMPORTANT DECISIONS 405 

Wis. 360, 51 Am. St. Rep. 912; Billings v. Breinig, 45 Mich. 65; Messenger 
v. Pate et al., 42 la. 443; Texas & Pacific Ry. Co. v. Brown, 11 Tex. Civ. App. 
503 ; Karle v. Kansas City etc. R. R. Co., 55 Mo. 476 ; Siemers v. Eisen, 54 
Cal. 418; Correll v. B. C. R. & M. R. R. Co., 38 la. 120, 18 Am. Rep. 22; 
Central R. R. Co. v. Curtis, 87 Ga. 416, 13 S. E. 757- Other courts hold that 
the violation of an ordinance does not constitute negligence per se, but is 
competent evidence of negligence to be submitted to the consideration of the 
jury. Knupfle v. Knickerbocker Ice Co., 84 N. Y. 488; Conner v. Traction 
Co., 173 Pa. St. 602, 34 Atl. 238; Clark v. Boston & Maine R. R., 64 N. H. 
323; Beck v. Vancouver Ry. Co., 25 Ore. 32; Jeffs v. Rio Grande Western 
Co., 9 Utah 374; Davis v. Guarnieri, 45 Ohio St. 470, 4 Am. St. Rep. 548; 
Hayes v. Mich. Cent. R. R. Co., m U. S. 228; Hanlon v. South Boston 
Horse R. R., 129 Mass. 310. Even though defendant has violated an ordi- 
nance, that fact alone will not fix his liability unless such violation be shown 
to have proximately caused the injury of which complaint is made. Phila- 
delphia, Wilmington etc. R. R. Co. v. Stebbing, 62 Md. 504; Clisby v. Mobile 
& Ohio R. R. Co., 78 Miss. 937; Selleck v. Lake Shore & Mich. South. Ry. 
Co., 93 Mich. 375; Stone v. Boston & Albany R. R. Co., 171 Mass. 536; 
Railway Co. v. Staley, 41 Ohio St. 118; Butcher v. W. Va. & P. R. R. Co., 
37 W. Va. 180; Sowles v. Moore et al, 65 Vt. 322. 

Constitutional Law — Equal Protection of the Laws — Due Process — 
State's Control of Fish and Game. — Appellee, a non-resident of Arkansas, 
owning land in that state, was indicted for taking fish and game on his own 
land in violation of Acts of 1903, p. 306, declaring it unlawful for any non- 
resident to hunt or fish at any season. Held, that the law is unconstitutional. 
State v. Mallory (1905), — Ark. — , 83 S. W. Rep. 955. 

It will be difficult to reconcile the authorities applicable to this state of 
facts. On the one hand it is held, and this doctrine is supported by a strong 
dissenting opinion in the principal case, that inasmuch as, at common law, the 
state had the right of ownership over wild fish and game and the common law 
has not been changed by statute, it is within the power of the state to make 
such regulations as it thinks fit. Geer v. Connecticut, 161 U. S. 519, 40 L. 
Ed. 793; Crgan v. State, 56 Ark. 267; Magner v. People, 97 111. 320. In Mc- 
Cready v. Virginia, 94 U. S. 391, 24 L. Ed. 248, the Supreme Court upheld, as 
constitutional, a statute of Virginia forbidding non-residents to plant oysters 
within the jurisdiction, deciding that the discrimination was based on the 
exclusive right of the state over waters, and that the statute was not within 
the provision as to equal protection of the laws. See also Peters v. State, 96 
Tenn. 682. There is undoubtedly great weight in the above decisions, but in 
none of them was it decided that a man could not exercise the rights pertain- 
ing to ownership in his own land. In the principal case the court say: 
"Nowhere do we find that in modern times has the absolute and unqualified 
ownership of such animals by the government, been exerted further than for 
the purpose of controlling the taking of the same and, on the other hand, we 
find frequent denials of that right," citing Bristow v. Cormican, 1878, L. R. 3 
App. Cas. 641, 24 Moak 431, where it was held that the crown has no de jure 
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right to the soil or fisheries of an inland, non-tidal lake. Other cases sup- 
porting this principle are: Venning v. Steadman, 9 Can. Sup. Ct. Rep. 206; 
Rowell v. Doyle, 131 Mass. 474; Payne v. Sheets, 75 Vt. 335; Brown v. Cun- 
ningham, 82 la. 512, 12 L. R. A. 583; Burrows v. McDermott, 73 Me. 441; 
Priewe v. Improvement Co., 93 Wis. 534, 33 L. R. A. 645; Blades v. Hicks, n 
H. L. Cases 621. These authorities establish the proposition that the state 
ownership over fish and game is not such proprietary interest as will author- 
ize a sale thereof by the state or the granting of special interests therein, but 
is solely in trust for the public and for the purpose or regulation and preser- 
vation for the common use. We must concede that the state has merely a 
right to regulate fish and game to the extent of protecting the public, and 
that when a person has acquired a property right in land, such right ought 
not to be taken away under the guise of police regulation and the discrimina- 
tion made in this case between residents and non-residents ought to be within 
the "equal protection of the laws" clause. See on this point Eldridge v. 
Tresivant, 160 U. S. 452, 40 L. Ed. 490. 

Contributory Negligence — Passenger on Car Platform. — Plaintiff was 
a passenger on defendant's excursion train. All seats and aisles were full 
and passengers were on the platforms. Plaintiff stood in the aisle of the 
smoker until he became faint, as a result of bad air. Not being able to get 
near a window, he went out on the platform, where he became unconscious 
and fell off. Held, he was not guilty of contributory negligence as matter 
of law. Morgan v. L. S. & M. S. Ry. Co. (1904), — Mich. — , 101 N. W. 
Rep. 836. 

The decisions are at variance as to whether riding upon the platform under 
such circumstances is contributory negligence as matter of law. It has been 
held not to be in Willis v. L. I. Ry. Co., 34 N. Y. 670, and Werle v. L. I. R. R. 
Co., 08 N. Y. 650. In Ward v. C. M. & St. P. Ry. Co., 102 Wis. 215, 78 N. 
W. 442, it is held to be a question for the jury. In Rolette v. G. N. Ry., 97 
N. W. 431, it is held negligence if there be standing room in the aisles. 
Defendant's contention that riding on the platform is prima facie negligent 
seems to be supported by the weight of authority and is based on the follow- 
ing cases : Ry. Co. v. Moneyhun, 146 Ind. 147, 34 \^. R. A. 141 ; Worthington 
v. Central Vt. Ry. Co., 64 Vt. 107, 15 L. R. A. 326; Hickey v. B. & L. R. R. 
Co., 14 Allen 429; C. & A. R. R. Co. v. Hoosey, 99 Pa. St. 492, and Rolette 
v. G. N. Ry. supra. But the court held that all these cases recognize the rule 
that if the passenger is necessarily on the platform because of conditions 
created by the railroad company, he is not precluded from recovering dam- 
ages. This tends to raise a question in each case as to what constitutes 
necessity. Two of the justices dissent on the ground that plaintiff was justi- 
fied by no serious necessity. 

Conveyance — Standing Timber — Recording — Bona Fide Purchaser. — 
Plaintiff claims title to logs cut, but not removed, under an unrecorded written 
extension of a prior recorded contract for the purchase of standing timber. 
The recorded contract recited a full payment of the consideration. Defendant 



